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Attheturn of the new millennium, electronic com-
merce became a reality of daily life, influencing
not only the way companies relate to each other,
business-to-business (“B2B”), but also how they
relate to their consumers, business-to-consumer
(“B2C”) transactions: globalisation at the click of
a mouse button.

The Portuguese lawmaker could not disregard
the new developments in technology. Thus
adapting the existing legal framework to the new
technical environment became a priority. One
of the first attempts to forge a strategy for the
future was the so-called “Green Book for the
Information Society in Portugal” (Livro Verde
para a Sociedade da Informagdo) drafted by the
Information Society Commission and approved
on April 17, 1997 by the Portuguese Council of
Ministers. The National Initiative for Electronic
Commerce' was created in 1998.%

Several important laws were also enacted, some
of them with direct impact on companies, for
instance, Decree-Law 290-D/99 of August 2, 1999,
as amended by Decree-Law 62/2003 of April 3,
2003, and Decree-Law 165/2004 of July 6, 2004 on
electronic documents and electronic signatures,
and Decree-Law 375/99 of September 18, 1999 on
the equivalence between digital and paper form
invoices.

This article will discuss the electronic means
within the internal operation and external rela-
tions of a company.

* Pacsa & Cameira, London.

1. Enacted by Resolution 115/98 of the Council of
Ministers of September 1, 1998,

2. The guidelines on this initiative were approved by
Resolution 94/99 of the Council of Ministers of August
25, 1999.

Internal operation of a company

General meetings

There are no specific statutory provisions address-
ing the participation of shareholders in general
meetings by electronic means. This is a fairly
new topic, and therefore the existing legal frame-
work is still evolving and adapting itself to new
technologies.

However, through the application of the general
rules on the interpretation of legal provisions,
it is possible to conclude that in the absence
of any of the specific prohibitions set forth
by Portuguese company law on participation in
general meetings, board or supervisory meetings
by electronic means, such participation may be
allowed by the articles of association.

The relevant clauses should provide that
remote participation by electronic means is
deemed participation in person, and address the
circumstances in which such participation is
allowed, as well as the technical and procedural
requirements. There are no specific prerequisites
concerning the types of issues to be discussed, or
requirements concerning the physical presence of
sufficient participants to constitute a quorum.

An example of clauses in this respect can be
seen in the following articles of association:

“Article 15—COMPOSITION OF GENERAL MEET-
INGS. .. i

13. The exercise of voting rights by correspon-
dence or by electronic means covers all the
items of the agenda included in the notice,
under the terms and conditions established
therein, voting by electronic means being sub-
ject to the finding by the chairman of the
General Meeting prior to the meeting being
convened, that the necessary means exist to
ensure the security and reliability of votes
cast by these means.

Article 26—BOARD OF DIRECTORS' MEETINGS

4. Without prejudice to the provisions of the fore-
going number and upon unanimous approval
of the participants at the beginning of each
meeting, Directors who participate by using
telecommunication means providing real-time
transmission and reception of voice or of voice
and image shall be deemed present.”

In this respect, it is worthwhile mentioning
that this matter has been considered an impor-
tant corporate governance issue and, accord-
ingly, the Portuguese Stock Market Supervisory
Authority (Comissdo do Mercado de Valores
Mobilidrios, “CMVM") issued in 1999 recommen-
dations aimed at fostering and providing absentee
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and to ensure their authenticity,* integrity and
confidentiality.’

Regarding the physical presence of sufficient
participants to constitute a quorum, this does
not impact on the exercise of remote voting
by electronic means. Pursuant to the CMVM
Recommendations on absentee votes, votes issued
by mail or electronically should be counted as part
of the quorum of a general meeting.

This goes in tandem with the objective
of fostering shareholders’ participation in the
company’s decision-making process, which is
encouraged by the use of electronic means of
communication. However, the company’s articles
of association may provide otherwise.

It is also possible to grant a proxy to a general
meeting by remote electronic communication. As
provided by the general rules on participation
and voting by proxy in a general meeting, the
proxy must be granted by a letter addressed to
the chairman of the meeting and signed by the
shareholder (Art.380(2) of the Companies Code).

Pursuant to Art.3 of Decree-Law 290-D/99 of
August 2, 1999, as amended, which incorporates
Directive 1999/93 of the European Parliament
and the Council of December 13, 1999° into the
domestic law, an electronic document must satisty
the legal requirements of written form in the same
manner as a declaration or statement satisfies the
civil law requirements of written form.

Furthermore, Art.7 states that an advanced elec-
tronic signature satisfies the legal requirements of
a signature in relation to data in electronic form
in the same manner as a handwritten signature

3. See www.millenniumbcp.pt/.

4. The use of a digital signature, for instance, should
allow the confirmation of the authenticity and integrity
of data sent in by electronic means. However, such sig-
natures should be checked by certification bodies. A
solution adopted by a Portuguese listed company, Elect-
ricidade de Portugal (“EDP”), is to provide passwords to
shareholders voting electronically (see www.edp.pt/).

5. Decree-Law 290-D/99 of August 2, 1999, as amended
by Decree-Law 62/2003 of April 3, 2003 and Decree-
Law 165/2004 of July 6, 2004, contains specific
provisions aimed at guaranteeing the secure use of
open electronic networks in general and the internet
in particular, for instance by means of encryption. Art.3
provides that the electronic document satisfies the legal
requirement of written form in the same manner as a
declaration/statement satisfies the civil law requirements
of written form.

6. [2000] O.J. L13/12.

means, addressed to the chairman ol the meeting
and authenticated by an advanced electronic
signature, such an electronic document will be
deemed to have the legal effects of a signed letter.

Representation by proxy is also possible for
board of directors members, provided that this
is authorised by the company’s articles of
association, and the proxy is granted to another
member of the board of directors (Art.410 of
the Companies Code). The mandate should be
given by a letter addressed to the chairman of the
meeting.

As far as supervisory board members are
concerned, the Portuguese corporate provisions
do not specifically foresee their representation by
PIOXY.

Auditors’ reports, as well as proposals and other
legally required documents to be submitted to the
general meeting's approval, may be disclosed to
investors by electronic means.

It is common practice among Portuguese listed
companies to post press releases and notices
regarding important corporate events on their
websites, as well as proposals to be discussed
in general meetings and other information, such
as financial and corporate governance reports.
Examples of Portuguese listed companies that
publish this type of information on their websites
are Portugal Telecom (www.telecom.pt/), EDP
(www.edp.pt) and Sonae (www.sonae.pt).”

The CMVM actually recommends the use of
electronic communication to make information
and preparatory documents to the general meet-
ing, including the notice of the meeting, available
to investors.® In fact, corporate dynamics require
constant updating of company information. As
general meeting resolutions should reflect all facts
occurring up to that date, electronic means can
provide easy and quick access to the relevant
information, including the notice of the meeting.

The use of electronic means with regard to
disclosure of preparatory documents must also
conform to the relevant legal requirements. This
issue is not, however, regulated by statutory

7. These companies also include information on cor-
porate structure, share capital, percentage of free-float,
numiber of shares, main shareholders and credit rating.
8. See CMVM Corporate Governance Recommendations
on absentee votes.
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